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ALTERNATE JUDGES. 

Manifestly, a full court is preferable, if 
not essential, to the upholding of the faith 
of the people and possibly to the admin- 
istration of justice. The country feels it- 
self entitled to the contribution of every 
judge that the legislative department has 
seen fit to provide as a suitable personnel 
for an appellate court, whatever may be 
the individual or professional opinion as 
to the necessity for the number. For the 
purpose of this argument it may be viewed 
as a question of psychology. Therefore, 
it may not be out of place for provision to 
be made for filling temporary vacancies 
caused by absence or disqualification, like 
personal interest or relationship. 

Obviously such a relief must come 
through the legislative department and it 
appears that a bill has been introduced in 
Congress affecting the Federal Supreme 
Court. Granting for the purpose of argu- 
ment an affirmative voice in behalf of the 
innovation, it is in order to address our- 
selves to the necessary legislation, for in 
that way some aid may be given in promot- 
ing the thought and research necessary 
to its proper formulation. 

In giving consideration to the Federal 
Supreme Court the first thought is the per- 
sonnel. Conceding that “there are as good 
fish in the sea as have been caught out of 
it,” there is plenty of judicial timber on the 
Circuit Courts of Appeals ready to be 
called and who can satisfactorily serve tem- 
porarily on the highest court. But, like 
everything in life, there are exceptions te 
this rule. Selection, therefore, becomes 
necessary and is vital. The thoughtless 
will argue that the personnel is not very 
material since the man will be but a “bench 
warmer” in any event and almost without 
a voice because of the novelty and awe of 





his new surroundings and duties. Obvi- 
ously, if that statement be true, such per- 
sons present a satisfying argument against 
the proposed legislation. But while they 
argue from a false premise, a valuable 
thought is suggested. ‘The “Substitute” or 
“Alternate,” Judge, as he may be desig- 
nated, must of course, be a man of judicial 
temperament and = experience and __ big 
enough to measure up to the sacred, pro- 
found, dignified and awe-inspiring duties 
set for him to perform. Simply stated he 
must be qualified and that is a sufficient an- 
swer. 


This leads to the second thought, which 
is the selection of the judge, and neither 
geography nor political or religious inclina- 
tions should be an element in passing upon 
qualification. Let us for convenience go 
about it through the process of elimination. 
The power should not be vested in the Pres- 
ident because his is naturally a_ political 
It would not be feasible to call the 
Senate to his ‘‘advice and assistance,” be- 
cause of the frequency of vacancies often 
occurring during the recess of the Senate. 


office. 


Besides, politics would inevitably be inject- 
ed into the matter because of the influence 
of many decisions upon great public ques- 
tions espoused by one or the other of the 
major political parties. The interests of 
politics—the same politics that have excited 
an embattled world and suppressed the pur- 
est emotions of rational men—would 
search out the man entertaining their re- 
spective views. For the same reason the 
Senate should promptly eliminate _ itself 
as a selecting agency of temporary judges. 


It follows, therefore, that the Supreme 
Court itself should select all “substitute” 
or “alternate” judges. This great body 
thinks, reasons and acts judicially. It is 
free or freer from politics and other influ- 
ences than any other organization on earth. 
Tt has a reputation to sustain unsurpassed 
in the history of the civilized world. It 
would go about the selection in a deliber 
ate, thoughtful manner that would insure 
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such a careful analysis of all potential ma- 
terial as no other agency could devise or 
would have the patience or reason to put 
into effect. 

The third thought is when the selection 
should be made. There are obvious reasons 
why it should be done in advance of the 
actual need. This would supply somewhat 
the element of permanency of the regular 
judge. Except in case of illness the cause 
to be heard is nearly always featured jn 
advance because of the known disqualifica- 
tion of the judge whose place is to be filled. 
This great court often divides on purely 
personal views particularly concerning con- 
stitutional matters. It being possible that 
even these great and disinterested men may 
succumb to the loyalty of humanity to one’s 
own views, the temptation should not be 
placed before them. 

It is suggested, therefore, if constitution- 
al, and if deemed desirable, that legislative 
provision be made so that vacancies occur- 
ring temporarily in the Federal Supreme 
Court may be filled by that court, to be se- 
lected from the list of United States Cir- 
cuit Judges during the first week of its Oc- 
tober term; that as many as three judges 
shall be so designated at one time and that 
they shall serve in the order of their desig- 
nation, unless the one called shall himself 
be disqualified. In that event the next in 
order shall serve. 

The same. principle could be applied t% 
State Appellate Courts. 

THomas W. SHEX'TON. 








NOTES OF IMPORTANT DECISIONS. 


THE FAILURE OF THE LEVER ACT TO 
REGULATE PRICES OF NECESSARIES.— 
The High Cost of Living is maintaining its 
advanced position in spite of the Lever Act, 
which was designed to keep the prices of 
necessaries from becoming unreasonable. 

The trouble with the Lever Act is that it 
took the form of a criminal statute rather 





; ferent places to be considered? 


reason it ran up against the Sixth Amend- 
ment which provides that “in all criminal 
prosecutions the accused shall enjoy the right 
* * * to be informed of the nature and cause 
of the accusation.” 

The federal courts, as well as state courts, 
have in all cases, except possibly in the case of 
obscenity laws, required that any law making 
a certain act a crime shall sufficiently describe 
the criminal act as to enable any person to 
avoid it and the court to enforce it. In the 
recent case of Detroit Creamery Co. vy. Kin- 
nane, 264 Fed. Rep. 845, the District Court 
for the Eastern District of Michigan held the 
Lever Act unconstitutional for failing to set 
up any standard of reasonableness by which 
to test the prices charged for necessaries. In 
this case the milk dealers of Detroit secured 
an injunction against the Fair Price Com- 
mission and the District Attorney against the 
enforcement of the criminal penalties of the 
Lever Act for failure of the plaintiffs to re- 
duce their prices to those fixed by defend- 
ants. In holding the Lever Act unconstitu- 
tional the Court said: 


“The only question, therefore, now involved 
is whether the provision of Section Four of 
this Lever Act as amended to the effect that 
‘it is hereby made unlawful for any person 
* * * to make any unjust or unreasonable 
rate or charge in handling or dealing in or 
with any necessaries,’ is constitutional. 

“What is an unjust rate or an unreason- 
able charge? In determining this question, 
what elements are to be taken into considera- 
tion? What is the test or standard or basis 
which is to be used in attempting to ascertain 
whether this statute has been violated? The 
statute itself furnishes no assistance in the 
way of answering this question. Is the rea- 
sonableness or justice of a rate to be deter- 
mined by the amount of profit derived there- 
from? If so, what percentage of profit from 
the business of selling a certain article makes 
the rate or charge in handling or dealing in 
that article unreasonable and therefore unlaw- 
ful and criminal? [If such profit is derived 
from a business devoted to the sale of sev- 
eral kinds of articles, how is the portion 
of such profit properly chargeable to each of 
such articles to be determined so that the 
person engaging in such business may know 
whether or not he is a criminal? What ele- 
ments enter into the question whether any 
particular charge is just or unjust, reason- 
able or unreasonable? What relation to the 
reasonableness of a rate have the cost of la- 
ber, the cost of machinery and of raw ma- 
terial, the cost of overhead charges, and the 
other expenses of production? How is the 
amount properly chargeable to these expenses 
to be fixed and ascertained? To what extent 
are differences in market conditions in dif- 
Is the exist- 


than an administrative measure. For that | ence or absence of competition to be taken 
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into account? Is any allowance to be made 
ior losses and misfortunes which affect costs 
and profits? To whom must a rate or charge 
be unjust, to be ‘unjust’ within the meaning 
of this statute? Is it the effect which a rate 
or charge has upon the seller or which it has 
on the purchaser which renders it reasonable 
or unreasonable? ‘These and other questions 
which readily suggest themselves naturally 
and perhaps necessarily enter into a considera- 
tion of the nature of the proper test or stand- 
ard by which the criminality of any act un- 
der this statute must be determined. To the 
statute itself we look in vain for answers to 
any of such questions. It furnishes no means 
for the guidance of courts, juries or defend- 
ants in determining when or how the statute 
has been violated. No standard or test of 
guilt has been fixed. We are left to the un- 
controlled and necessarily conjectural judg- 
ment, or rather conclusion, of each particular 
jury, or perhaps, court, before which the ac- 
cused in any given case may be on trial for 
his liberty. Making, as it does, the question 
of guilt dependent upon this mere conclusion, 
or opinion, of the court or jury as to whether 
the rate or charge involved be just or unjust, 
reasonable or unreasonable, I cannot avoid 
the conclusion that this statute is too vague, 
indefinite and uncertain to satisfy constitu- 
tional requiremens or to constitute due proc- 
ess of law. United States v. Brewer, 139 U. 
S. 278, 35 L. Ed. 190; Louisville & Nashville 
R. R. Co. v. Railroad Commission of Tennes- 
see, 19 Fed. 679; Tozer v. United States, 52 
Fed. 917; Hocking Valley Ry. Co. v. United 
States, 210 Fed. 735; United States v. L. Cohen 
Grocer Co. (recent unreported decision of the 
United States District Court for Eastern Dis- 
trict of Missouri); United States v. Capital 
Traction Company, 34 App. D. C. 592; Louis- 
ville & Nashville R. R. Co. v. Commonwealth, 
99 Ky. 132, 33 S. W. 129.” 


The Lever Act does not give the Fair Price 
Commission a right to fix prices; it merely 
makes an unreasonable charge a criminal of- 
fense. If a commission were created to fix 
prices its chances for running the hurdle of 
the Constitution would be better, since the 
Supreme Court has been as liberal in its in- 
terpretation of the Fourteenth Amendment as 
it has been strict in the enforcement of 
the Sixth Amendment. The right to fix prices 
of things which are vital to the public wel- 
fare is well established and the extension of 
the field of public necessities is only a matter 
of time and changed conditions. 


For instance, lawyers are amazed at deci- 
sions upholding the right of rent commis- 
sions to fix the rentals of real estate. But the 
end is not yet. Our changed economic condi- 
tion has brought about conditions which only 
the state can control. But we shall have more 
to say about rent fixing statutes at some other 
time. 





THE INDUSTRIAL CRISIS AND THE 
BAR.* 


It is my belief that within the next ten 
years our Constitution is going to be sub- 
jected to the severest strain that it has ever 
been called upon to bear. During the World 
War organized labor took advantage of the 
Nation’s peril to boost wages to a point 
never dreamed of in human annals, and 
Mr. Gompers and the American Federation 
of Labor declare that these wages shall 
never be reduced. Once upon a time their 
plan might have been feasible. Our home 
markets sufficed for all the products of or- 
ganized labor, and if the rest of the com- 
munity would have submitted, prohibitive 
tariffs could have been imposed on foreign 
commerce, so that any rate of wages could 
be paid to labor at home. But that time 
has passed. We are now the greatest manu- 
facturing nation on earth. We must look 
abroad for markets, and to the inexorable 
laws of competition even Mr. Gompers must 
submit. 


Since the war we have been reaping a 
golden harvest. We have been the Danae 
of the nations, whom the gods have wooed 
with golden showers. During the five long 
years of conflict we alone had been manu- 
facturing on a large scale, and the naked 
and hungry nations have had to buy of us 
on our own terms. Like Joseph of old, we 
have been piling up our abundance in the 
fat years and have been selling them to 
the starving Egyptians at ruinous prices. 
But the end is already in sight. England, 
France, Belgium and Germany are recover- 
ing from the disasters and demoralization 
of the war. The industries of Spain and 
the Scandinavian countries received an im- 
petus in the years of conflict. When its 
controversy with Jugo-Slavia is settled, 
Italy will disarm and return to the arts 


*[This very interesting and suggestive article 
is a revision of an address delivered by Hon. 
George B. Rose before the Tennessee Bar Asso- 
ciation, July 15, 1920.—Ed.] 
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of peace. Some day even Russia must cast 
off the nightmare of Bolshevism, and re- 
sume civilized labor. The time when we 
have almost the monopoly of feeding and 
clothing the nations must inevitably pass 
away, and then wages in America must be 
lowered, and when that time arrives we 
may expect serious trouble and bitter at- 
tacks upon our Constitution and its guar- 
anties of property rights. 


It is not likely that wages will ever again 
be as low as in the past. The three mighty 
empires which have been swept away by 
the World War were great stabilizers of 
labor. Few employers pay more than they 
are compelled to pay. Wages are usually 
raised in consequence of a strike or the 
threat of a strike; and a strike with no 
possibility of using force or intimidation 
is sure to fail, unless there is behind it a 
united public sentiment. The despotic 
governments of the great empires per- 
mitted neither violence nor threats on the 
strikers’ part, and so strikes in those coun- 
tries nearly always ended in submission 
to the masters. Germany, Russia and 
Austria had therefore vast armies of la- 
borers working long hours for small pay, 
and they set the price of commodities so 
low that, in order to compete, other na- 
tions had to hold down the wage scale. 
But the three great despotisms have met 
the doom that they deserved, and the 
governments which have succeeded grant 
to the labor unions even wider latitude 
than they are accorded in England, 
France and America. The toilers of 
those countries will not voluntarily sub- 
mit to the long hours and inadequate com- 
pensation of the past. Even in Japan, 
so long the abode of cheap labor, indus- 
trial troubles are now springing up on 
every hand, so that we see an amazing 
increase in the price of Japanese goods. 


The danger is augmented by the pro- 
digious increase in our urban population 
revealed by the census whose results are 





now being published. Everywhere the 
youths of the country, tempted by the 
enormous wages extorted by the labor 
unions, are flocking to the cities, so that 
the urban population, a majority of 
whom are probably composed of organ- 
ized labor and those affiliated with jt, are 
coming to dominate the land with their 
revolutionary ideas, while the farming 
class, who are usually conservative and 
attached to our ancient institutions, are 
being thrust into the background. 


But there are also signs of great hope. 
A few years ago when the American Fed- 
eration of Labor undertook to get con- 
trol of our government, Mr. Gompers 
seemed to have more influence with the 
administration than all the Cabinet offi- 
cers combined. He strode through the 
halls of Congress, and Congressmen and 
Senators bowed to do him reverence. The 
weakness of the Government permitted 
him to organize large sections of the pub- 
lic servants into unions affiliated with the 
American Federation of Labor. The 


“No man can 


Scripture wisely says: 
serve two masters; for either he will 
hate the one and love the other, or he 
will hold to the one and despise the 


other.” And between the Government, 
whose function it is to enforce a rigid 
performance of duty, and the Federa- 
tion of Labor, whose sole purpose 1s to 
secure higher wages and shorter hours, 
it is not hard to see which master the 
functionary would give his true allegi- 
ance. 


Having crippled the National Govern- 
ment as far as possible, the American 
Federation of Labor next sought to get 
control of the city governments, and ow- 
ing to the incredible weakness and folly 
of our municipal authorities, it was al- 
lowed to unionize the policemen in a 
large number of our American cities, and 
having done this, it invited a trial of 
strength to prove its power. At the dic- 
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tation of the labor agitators all the po- 
licemen of Boston deserted their posts, 
and left the peaceable inhabitants to the 
mercy of thugs and ruffians. 
ent in Boston and witnessed some of the 
disorders and destruction of property 
that ensued. But, fortunately, it was in 
the grand old State of Massachusetts 
that the gage of battle was thrown down, 
and the Puritan courage and the Puri- 
tan conscience, which have never failed 
us in any emergency, rose to meet the 
peril. Had the Boston police strike suc- 
ceeded, the contagion would have spread 
like a devastating plague, and the men 
who should be the guardians of public 
order would everywhere have become 
its worst enemies. Fortunately, too, 
Massachusetts had at the ‘head of its 
administration the heroic Governor Coo- 
lidge, and for Police Commissioner the 
equally heroic Mr. Curtis, and instead of 
yielding to the rebels, as the contemptible 
city government had done, they fought 
the good fight to a glorious finish, and 
the fact that Governor Coolidge has been 
rewarded with the nomination for the 
vice-presidency, proves that the hearts 
of our people are sound; while the Mayor 
of Seattle, at the other verge of the con- 
tinent, has shown an equal courage in 
dealing with the I. W. W., and has met 
with an equal loyalty. 


I was pres- 


When the time for a reduction of wages 
arrives, as inevitably it must, the great 
danger is going to be in the unprincipled 
labor agitators, who will everywhere stir 
up strikes and endeavor to instigate acts 
of violence that will lead to industrial 
wars, which they hope will be the pre- 
lude to revolution and the establishment 
of a despotism of the proletariat, such as 
has reduced Russia to a desert. At such 
a time we are going to find our greatest 
ally in prohibition. In the old days, when 
a strike ensued, all the strikers went 
straight to the saloon. Here they drank 





whisky and beer while the agitators 
stirred them up, and when they were 
drunk enough to be reckless, they were 
led forth to attacks on persons and to 
the destruction of property, which ar- 
rayed them in open defiance of the law 
and placed them in a position where they 
had to stand together and obey the or- 
ders of their leaders as their only hope of 
salvation. 


The abolition of the saloon deprives 
the agitator of his principal ally. If the 
striker has no place to go save home, 
where he sees his wife and children suf- 
fering and where time hangs heavy on 
his hands, it is difficult to prevent his 
returning to work, and as long as he re- 
mains entirely sober, it is hard to lead 
him into deeds of violence which will 
make him a criminal. Therefore, all the 
labor leaders are clamoring for the res- 
toration of the saloon. Since prohibition 
went into effect we have had innumerable 
strikes, some of them, like the steel strike, 
the coal strike and the longshoremen’s 
strike, of prodigious proportions, but the 
total bloodshed and destruction of prop- 
erty have been less than used to attend 
a single strike of moderate dimensions. 


The social fabric has never been per- 
fect, and was far from perfect before the 
World War. There must be many 
changes. While property rights must be 
protected, the predatory rich must be re- 
strained. Men engaged in transportation 
and in other pursuits essential to the 
public welfare, must be forbidden to 
strike, and must be compelled to submit 
their claims to an impartial tribunal. The 
laborer should be assured of wages as 
large as the business will stand without 
depriving the owner of his reasonable 
share of the profits. The school teacher, 
whose profession is perhaps the most im- 
portant in the community, and who is 
now receiving less than a day laborer, 
should have a salary proportioned to the 
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value of his services. Illegitimate chil- 
dren should be allowed to inherit from 
their fathers when their parentage is ac- 
knowledged or established. A thousand 
reforms are demanded, but these should 
come by orderly legislation, carefully 


thought out, and not by revolution. 


The only guardians of the Constitu- 
tion are the lawyers, some on the Bench, 
others at the Bar. The man of means is 
very apt to regard the Constitution with 
favor as the guaranty of his property 
rights, but to the predatory rich, it and 
all other laws that restrain their greed 
are hateful. The vast majority of the 
laboring class look on the Constitution 
with disfavor as the barrier behind which 
the wealthy have entrenched themselves, 
and with whose aid they grind the faces 
of the poor. The labor agitators con- 
sider it their bitterest enemy, and all the 
cranks of every shade from lightest pink 
to deepest crimson would sweep it away 
as an impediment to the realization of 
their dreams. 

In 1831 De Tocqueville visited this 
country, and on his return to France pub- 
lished his work on “Democracy in Amer- 
ica,’ which would alone suffice to num- 
ber him among the world’s great think- 
ers. Particularly noteworthy is his chap- 
ter on the Bar, in which he shows so 


well its commanding influence in all mat-. 


ters social and political, and demonstrates 
the fact that it is the sheet anchor of 
our institutions, without which the ship 
of state must drift upon the rocks. A 
higher eulogy has rarely been passed up- 
on a body of men. 

But in the course of that chapter he 
uses these memorable words: 


“IT cannot believe that a republic could 
subsist at the present- time if the influ- 
ence of lawyers in public business did not 
increase in proportion to the power of the 
people.” 

That is a warning which should never 


be forgotten. It is the language of him 





who has looked more deeply into the gen- 
ius of republican institutions than any 
other man; deeper even than Jefferson or 
Hamilton, over whose eyes, keen as they 
were, the passions of partisan conflict 
threw something of a veil. 

The progress of our national develop- 
ment has been a strange blending of 
Hamiltonian and Jeffersonian principles. 
The strong central government that 
Hamilton desired has been attained, but 
not upon the aristocratic lines that 
seemed to him essential. The democratic 
spirit which Jefferson loved has complete- 
ly triumphed, but with a neglect of those 
maxims of local self-government that 
were so dear to his heart. But one thing 
is exceedingly apparent: The power of 
the people, for good or evil, has increased 
immensely. Even the judiciary, the last 
bulwark of conservatism, has almost uni- 
versally fallen into their hands by direct 
election. 

Has the power of the Bar kept pace 
with the increase in the power of the 
people? 

I fear that it would be a bold man who 
to this question would answer yea. Law- 
yers still hold most of the offices, because 
the practice of their profession gives 
them a facility in public speaking and a 
consequent advantage on the hustings, 
and brings them into contact with the 
voters, but the political and social power 
of the Bar has certainly declined. 


As De Tocqueville points out, in the 
early days of our republic the Bar was 
practically a governing aristocracy. Po- 
litically and socially they were the un- 
They spoke, and the 
Trusted by their fel- 


questioned leaders. 
people followed. 

low-citizens in all emergencies, they 
swayed the destinies of the nation. In 
every social gathering they were the most 
Their names were on all lips, 
Alike in 


the town meeting and in the halls of 


observed. 
and were spoken with respect. 
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Congress, it was their opinion that was 
chiefly sought and which guided the ac- 
tions of men. The great lawyers of the 
past appear to us of gigantic size, their 
brows encircled by an aureole of glory, 
and this is because we still see them 


through the eyes of their contemporaries. 


There are still rich and influential law- 
yers, but neither their wealth nor their 
influence has kept pace with the growth 
of their communities. Personally they 
may stand as high in character and pos- 
sessions as ever, but relatively they have 
declined, and their grasp on the helm of 
state has visibly weakened. To what is 
this to be attributed ? 


Many causes have united to produce 
this result ; but one of the most notable is 
the growth of corporate power. In the 
early days of our republic, corporations 
were few and weak. Men had not yet 
learned the advantages of co-operation 
in industrial affairs or the power of vast 
accumulations of capital. Each stood as 
a separate and distinct individual, and 
was not a mere wheel in a great machine. 
They thought and acted for themselves, 
each pursuing his limited private affairs, 
each only a free citizen of an independent 
commonwealth. In such a community 
the superior attainments and culture of 
the lawyer, his greater familiarity with 
all that pertains to government, made 
him the natural leader. He had only in- 
dividual men to contend with, and against 
individyal men he was more than able to 
hold his own. 


But in this world nothing is stationary. 
The tide of life forever ebbs and flows, 
and we are borne almost helpless upo~ 
the flood of time. Nations move ever of- 
ward, carried along by some occult force 
which is the result of many conflicting 
inclinations, and which frequently leads 
to conclusions not desired by any indi- 
vidual in the mass. 





It was reserved to our own age to real- 
ize fully the enormous results that can 
be achieved by combining the capital and 
strength of many in vast industrial un- 
dertakings. Through the instrumentality 
of corporations we have in an amazingly 
short time developed the resources of a 
mighty continent. We have made the 
desert to blossom like the rose, and the 
waste places teem with fertility and 
wealth. But it may now well be doubted 
whether the spirit that we have loosed 
has not become too strong to be con- 
trolled, and whether it does not menace 
the safety of our nation. It looks as if 
we were returning to the condition of 
affairs during the Middle Ages. The 
great corporations represent the feudal 
barons, while the trades unions take the 
place of the mediaeval guilds, and in 
their strikes and lock-outs, too often at- 
tended by violence and bloodshed, they 
wage private war almost as freely as in 
the days of old. 


In mediaeval times the position of the 
free citizen was intolerable. He was in- 
sulted and robbed by the barons on ev- 
ery hand, and the king was too weak and 
too far away to afford protection, so that 
eventually he was glad to renounce his 
freedom, and to become the serf of the 
baron who seemed most able to shield 
him from wrong. Something of the same 
thing has happened with the lawyers. As 
the wealth and business of the commun- 
ity have accumulated in the hands of cor- 
porations, the lawyer who would live has 
been compelled to turn to them for cli- 
ents. The trades unions can no more 
aid him than could the serfs of the Mid- 
dle Ages. The men who compose them 
live from hand to mouth, and can con- 
tribute little to the lawyer. A few mem- 
bers of the Bar may maintain themselves 
by damage suits for personal injuries, but 
that resource is too precarious to be re- 
lied upon by many. And while in the 








158 





CENTRAL LAW JOURNAL 





No. 9 








conflicts between capital and labor, cap- 
ital has great need of lawyers, the means 
which labor relied upon for success are 
generally such as lawyers can neither ad- 
vise nor defend. 

But the trouble is that when the law- 
yer serves a corporation he too often 
loses his individuality, and is swallowed 
up in the immense body corporate. He 
can have small corporations for his ‘cli- 
ents without that result, but corpora- 
tions are every day consolidating and be- 
coming larger, so that instead of one law- 
yer having many corporations among his 
clients, one corporation frequently de- 
mands the exclusive service of many 
lawyers. The Bar and their families 
must live, and as these great corporations 
can afford to pay large compensation, 
they can command great talents. 


But it is apparent that the lawyer who 
is known only as the general or subordi- 
nate solicitor of some great corporation 
must lose his influence with the people. 
No matter how independent he may re- 
main, no matter how public spirited he 
may be, the populace will see in him only 
the mouthpiece of the corporation that 
supports him. Like Cassandra, his 
prophecies and his warnings must fall 
on unbelieving ears. The people will 
turn from the path of safety which he 
points out, to follow the veriest dema- 
gogue into the snares and pitfalls of dis- 
aster. Though his tongue be of silver 
and wisdom drop from his lips as honey 
from the honeycomb, his voice will be 
but as sounding brass and tinkling cym- 
bals in the ears of drowsy men. 


And, in truth, the attitude of the law- 
yers in the service of these great cor- 
porations is a dependent one. The posi- 
tion of the general practitioner is very 
independent. He has many clients, and 
no one can injure him greatly by the 
withdrawal of his favor. So long as he 


discharges his duty with fidelity and ca- 





pacity, he can count upon a substantial 
income. But the attorney employed by 
one of these great corporations has only 
one retainer. The foot of no other client 
ever crosses his threshold. If he resigns 
his place or is discharged, he stands ab- 
solutely without employment—an atti- 
tude appalling to any man, especially if 
he has a family to support. He must 
then go forth into the world, and start- 
ing at the bottom, must slowly build up 
a practice. It is extremely difficult for 
the man so circumstanced to preserve the 
independence of his opinions in public 
affairs. The mere habit of the lawyer 
of looking at things from the standpoint 
of his client will warp his judgment, and 
unconsciously he will speak as the mouth- 
piece of the corporation. That so many 
lawyers occupying such positions retain 
their freedom of opinion in all that con- 
cerns the welfare of our country is one 
of the prides of our profession, but it is 
difficult to get the people at large to be- 
lieve in their independence. 


Another cause of the declining influ- 
ence of the Bar is the enormous develop- 
ment of journalism. In old days there 
were few newspapers, and their price was 
high. They counted among their sub- 
scribers only the leading men, through 
whom the news of the day passed to the 
people at large, and having only such 
subscribers, the journals wrote for them. 
Now everyone buys and reads the news- 
papers. Perhaps the highest type of edi- 
tors are as fit to guide public opinion 
as the leaders of the Bar. But unhappily 
the class who are most in need of guid- 
ance generally read only the yellow jour- 
nals, whose sole motive it is to create a 
sensation at any cost, or the socialist and 
agrarian sheets, whose teachings are sub- 
versive of the foundation principles of 
our Constitution. In any event, the di- 
rection of public opinion, at least in the 
cities, has mostly passed from the lawyer 
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to the editor, The man who breaks 
stones upon the highway will read his 
penny dreadful newspaper as he eats his 
lunch, and feel that he is as competent 
as John Marshall or Daniel Webster to 
pass upon the most intricate questions of 
government. 


The organization of the political ma- 
chine and the rise of the boss have al- 
so thrown the lawyer into the back- 
grounds of politics. He can appeal only 
to reason and justice and to the love of 
country. The boss and the machine of- 
fer substantial rewards to their adher- 
ents, and threaten financial ruin to those 
who oppose their machinations, and men 
are so constituted that they usually pre- 
fer private gain to the public welfare. 
Then, too, the lawyer, engrossed in his 
profession, can devote only a small por- 
tion of his time to public affairs, while 
the politician works night and day, and 
too frequently gets the people in such a 
state of mind that the eloquence of a De- 
mosthenes would fall on unheeding ears. 

Nor have the emoluments of the Bar 
kept pace with the growth of the na- 
tional wealth. It is true that there are 
now lawyers in our great cities who earn 
far more than the most illustrious of 
their predecessors, but their earnings are 
trivial compared with the incomes of 
the multi-millionaires who surround 
them. And however great their earnings 
may be, they are always insufficient. To 
make them, they are compelled to as- 
sociate with their clients, whose incomes 
are many times as large; their gains are 
consumed in the expenses of living, and 
few of them are able to accumulate an 
independent fortune. 


With their humbler brethren it is far 
worse. Their profits are often larger 
than those of their fathers, but the in- 
crease in their emoluments has not kept 
pace with the advance in the expenses, 
and no matter what may be the position 





of a lawyer at the Bar, he is, as compared 
with the well-to-do people of his com- 
munity, poorer than those who went be- 
fore. 


This relative poverty has brought with 
it a decline in social influence. Society 
is organized on the basis of give and 
take ; and with rare exceptions those who 
are unable to return hospitality in like 
kind and degree are suffered to drop out, 
as indeed their own self-respect usually 
induces them to do. 


Many causes have contributed to this 
comparative decline of the Bar’s emolu- 
ments. No man can accumulate a great 
fortune through his own unaided exer- 
tions. It is the man who sets many oth- 
ers to work and makes a profit upon the 
labor of each that amasses distinguished 
wealth, ‘and the industrial and corporate 
development of our age has brought 
about the accumulation of enormous es- 
tates in comparison with which the larg- 
est fortune ever gathered in the practice 
of the law is pitiful indeed. 

The greatest cause of the diminution 
of legal incomes is perhaps the dispropor- 
tionate increase in the membership of the 
Bar, a subject to which I shall advert 
again. But there are many directions in 
which the sources of the lawyer’s income 
have been drying up. 

Most of the collecting business was 
formerly in the hands of the Bar. It was 
lucrative and involved but moderate la- 
bor. Now it has chiefly passed to banks 
and collection agencies. When the law- 
yer is employed, it is only in seriously 
contested cases, where he earns his bread 
by the sweat of his brow. 

The simplification of conveyances has 
taken away a large source of income, as 
has also the formation of title companies. 
In the old days a transfer of real estate 
generally brought a substantial profit to 
two members of the Bar. The seller en- 
gaged his lawyer to prepare the deed, and 
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the buyer engaged his to examine the ti- 
tle. Now the seller generally uses a le- 
gal blank that he buys for a dime, and 
the buyer goes to a title company for an 
assurance of his title. The majority of 
trusts used to be administered by law- 
yers; now they are administered mostly 
by trust companies. 

The formation of the great corpora- 
tions, too, has diminished the aggregate 
of fees. They pay their counsel large 
salaries, but these are as nothing in com- 
parison with: what they would have to 
pay if each of their countless cases were 
taken on its merits. A single lawyer, 
who has acquired special proficiency in 
his line of practice, does the work of 
three, and gets the pay of one. 


A great menace to the well-being of 
the Bar is the disproportionate ‘increase 
of its numbers. With the invention of 
the typewriter, the simplification of 
pleadings and the improved methods of 
travel, one lawyer can now do the work 
of two in the olden time; yet the pro- 
portion of lawyers to the remainder of 
the community enormously 
creased. 


has in- 

The statistics gathered by Mr. Mayer, 
of the Chicago Bar, are instructive on 
this point. He shows that in 1790 there 
was estimated to be one lawyer to every 
1300 inhabitants. In 1850, when the first 
census of occupations was made, there 
was a little more than one. lawyer for 
each 1000 inhabitants. In 1890 the num- 
ber had risen to one lawyer for every 700 
inhabitants; in 1900 there was one law- 
yer to every 662 inhabitants. 

Lord Bacon in his essay on “Seditions 
and Troubles,” enumerates as one of the 
causes of sedition in states “when more 
are bred scholars than preferments can 
take off.” In his own day those were 
words of prophecy, but in our time they 
point to one of the greatest dangers that 
confront our modern civilization. Vast 





numbers of persons are now educated 
beyond their capacity and their position 
in life. When so educated, they look up- 
on manual labor with contempt, and 
crowd every profession to overflowing. 
Unable to rise and even to earn a liveli- 
hood, they conclude that the world is 
out of joint and that the whole fabric 
of society should be brought down in clat- 
tering ruin. Of such are our anarchists 
made, men educated beyond their abili- 
ties, who have failed in life, and whose 
overweening vanity persuades them that 
the fault is not with them, but with the 
world. 


This overcrowding has had an extreme- 
ly deleterious effect upon the Bar. Only 
the strong arm of government can con- 
trol men who are starving, men who 
hear their children cry for bread. Fear 
of punishment may restrain them from 
the commission of actual crime, but he 
who is hungry finds it easy to forget the 
ethics of the profession. Hence arise 
what is called “the ambulance chasers,” 
who flock to the scene of an accident like 
vultures to the carcass of a stricken horse, 
to persuade the injured to bring suit. 
Hence arises the practice of dividing fees 
with jailers, of soliciting business in per- 
son or through agents, and many other 
methods that are degrading to the dig- 
nity of the Bar. In many places the law 
is degenerating into a trade that is 
pushed by very much the same methods 
that a patent medicine man would em- 
ploy. And the evil is one that continual- 
ly spreads. It began in the lowest stra- 
tum of the profession. Then the grade 
a little higher, finding that their business 
was being filched from them, concluded 
that they must fight the devil with fire, 
and so the evil has grown, ever reaching 
a higher stratum, like a plague slowly 
spreading from the sinks of a city to its 
proudest quarters, until the reputation 
of our noble profession is at stake. 
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There have been few things more bar- 
baric than the old system of common 
law pleading. In the. majority of cases 
it sacrificed the rights of the parties to 
barren technicalities. But it had one stu- 
pendous merit: None but a good lawyer 
could maintain himself at the bar. The 
pettifogger could neither get into court 
nor remain there if let in. At every step 
he was tripped up and his ignorance ex- 
posed. He could not worry through by 
main strength and awkwardness. His 
incapacity soon became manifest to all 
the world, and he was eliminated for- 
ever. 


The code of civil procedure was one of 
the most splendid reforms that the world 
has seen. It substituted right for tech- 
nicality. But, alas, it also let down the 
bars and opened the floodgates. The 
practice under it is so simple that it 
can be mastered in a little while, and the 
facility of amendment is such that no 
mistake is fatal. It is the paradise of 
the pettifogger. He can get into court 
and stay there, whether he knows any 
law or not. His ignorance may bring de- 
struction to his client, but it brings no 
exposure to himself. And so the evil 
breed has multiplied like flies in sum- 
mer, until their practices threaten to call 
down reproach on all the Bar. 


Despite the centralizing tendencies of 
the railroads and the telegraph, we still 
have in almost every county one or more 
good lawyers, who study their cases dili- 
gently and try them well, and who en- 
joy in the highest degree the respect and 
confidence of their fellow-citizens. These 
men are true leaders in their communi- 
ties, and it is principally due to their in- 
fluence that the rural population, despite 
the pernicious activities of agrarian agi- 
tators, is so much more attached to the 
principles of the Constitution than the 
average denizen of the cities. Their posi- 
tion still closely resembles that of the 





lawyers of former days before the growth 
of corporations had made so radical a 
change in the relations of the leaders of 
the Bar to the people. 

The changes in our industrial organiza- 
tion which have brought upon us the 
crisis which confronts us are also the 
cause of the diminished influence of the 
Bar. But we, who have studied the Con- 
stitution of the United States, and the 
Constitutions of our respective states, 
and who realize how indispensable they 
are to our nation’s prosperity and order- 
ly progress—we must defend them with 
all our might. Our influence is less than 
it has been in the past, less than it should 
be today, but we are the guardians of the 
temple, the only class who can be relied 
upon as a whole to defend it to the last, 
and in the crisis which I believe to be im- 
pending, we must stand together, fight- 
ing the good fight to the end, and with a 
devotion not unworthy to be compared 
with that of our youthful heroes, as at 
Chateau Thierry they drove back the ex- 
ultant Hun and saved a shuddering world 
from enslavement and despair. 

GrorceE B. Rose. 

Little Rock, Ark. 








ASSIGNMENT—SALARY OF PUBLIC 
OFFICER. 





HOOKER v. McLENNAN et al. 





Supreme Judicial Court of Massachusetts. 
Suffolk. June 4, 1920. 





127 N. E. 626. 





In Massachusetts, the right of a public of- 
ficer to compensation, though statutory, can 
be assigned before the services have been fully 
performed, such a right being “property.” 





In this Commonwealth, the right of a pub- 
lic officer to compensation, although statutory, 
can be assigned before the services have been 
fully performed. Brackett v. Blake, 7 Metce. 335, 
41 Am. Dec. 442; Citizens’ Loan Ass’n v. Bos- 
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ton & Maine R. R., 196 Mass. 528, 82 N. E. 696, 
14 L. R. A. (N. S.) 1025, 124 Am. St. Rep. 584, 
13 Ann. Cas. 365. Such a right is property. 
See Alexander v. McPeck, 189 Mass. 34, 43, 75 
N. E. 88. While this rule does not prevail in 
many jurisdictions, it is generally held that 
there is no objection to an assignment of the 
right to receive salary or other compensation 
from a municipality where the transfer is not 
anticipatory. See cases collected in 2 R. C. 
L. 605 and 5 C. J. 872. See also Stimpson v. 
Malden, 109 Mass. 313. Compensation due and 
payable to a municipal officer may be recovered 
in an action of contract. Where such officer 
bases his right to recompense, not merely on 
a statutory provision, but upon an enforceable 
obligation of a municipal corporation, although 
one entered into under statutory authority or 
direction, we think that the claim is one which 
in legal effect is upon an express contract, and 
that the amount so payable may be attached 
by trustee process. The action of a municipal- 
ity in fixing the compensation of officer or 
employe by vote or other appropriate proceed- 
ing renders it liable on the obligation so cre- 
ated. Nelson v. Milford, 7 Pick. 18; Kimball 
v. Salem, 111 Mass. 87; Parks v. Waltham, 120 
Mass. 160. Compare Cook v. Springfield, 184 
Mass. 247, 68 N. E. 201; Milford v. Common- 
wealth, 144 Mas.. 64, 10 N. E. 516, is not to the 
contrary. It was there held that a suit upon 
an obligation resting wholly on a statute was 
not a claim “which is founded upon a contract 
for the payment of money” within the meaning 
of the statute then existing as to jurisdiction 
in an action against the Commonwealth, because 
the obligation arose purely ex lege. See Mc- 
Cann v. Randall, 147 Mass. 81, 89, 17 N. E. 75, 
9 Am. St. Rep. 666; Murdock Parlor Grate Co. 
v. Commonwealth, 152 Mass. 28, 24 N. E. 854, 
8 L. R. A. 399; McArthur Brothers Co. v. Com- 
monwealth, 197 Mass 137, 138, 83 N. E. 334. 

If we should take judicial notice of the spe- 
cial statute relating to assessors in the city of 
Boston (see Prince v. Crocker, 166 Mass. 347, 


348, 44 N. EB. 446, 32 L. R. A. 610, the same 
result is reached. Sp. St. 1918, c. 93, § 4, pro- 


vides that— 


“The board of assessors may, subject to the ap- 
proval of the mayor, appoint and remove such 
assistant assessors as the work of the depart- 
ment require, and each assistant assessor shall 
receive annually a sum not exceeding twelve 
hundred dollars as compensation for such serv- 
ices as the board of assessors may prescribe.” 


Under this statute the determination of the 
amount which such assessors shall receive is 
a condition of liability. Walker v. Cook, supra. 
When, however, the compensation is fixed the 





situation is precisely the same as under the 
general law, so far as the question here in- 
volved. 

It follows that the demurrer was sustained 
rightly, because the plaintiff on the facts al- 
leged could have made an effectual attachment 
by trustee process. Venable v..Rickenberg, 152 
Mass. 64, 24 N. E. 1083, 8 L. R. A. 623; Haman 
v. Brennan, 170 Mass. 405, 407, 49 N. E. 655. 
The decree of the Superior Court must be af- 
firmed with costs of the appeal. 

Ordered accordingly. 


Note—Salary, Earned or Unearned, of Public 
Officer as Leviable Property—The rule declared 
in the instant case is opposed to the great weight 
of authority both in England and in the United 
States, and so far has the opposite principle been 
extended, that it has been held, that an assign- 
ment of the fees of a public officer is so utterly 
void, that collection by an agent of the debtor 
prevents them being reached in the agent’s hands. 
Willis v. Weatherford Compress Co. (Tex. C. 
C. A.), 66 S. W. 472. 


This case shows that the fees of a_ public 
weigher of cotton were paid to a compress com- 
pany by debtor’s consent to be delivered to him. 
The court said: “As to the contention that the 
fees had been collected, it is sufficient to say they 
had not been collected by (the debtor) and if 
held by the compress company under a void con- 
tract (the debtor) would perhaps be as much en- 
titled to collect them as he was in the first in- 
stance, for they were still uncollected fees of of- 
fice, so far as he was concerned.” 


And in this same state it has been held that 
an agreement between partners, of whom -one is 
a public officer, that he will contribute to the 
firm all salary to be received is void as against 
public policy. Santleben y. Froboese, 17 Tex. 
Civ. App. 626, 43 S. W. 571. 


But this ruling has been distinguished upon 
the ground that such an agreement is one “as 
to the manner in which the salary shall be dis- 
posed of when earned and paid,” seemingly a 
close refinement, said to have been recognized in 
Thurman y. Fairman, 9 Hun. 584 and Greenhood 
on Public Policy, 355; McGregor v. McGregor, 
130 Mich. 505, 90 N. W. 284, 97 Am. St. R. 492. 

And in Orme y. Kingsley, 73 Minn. 143, 75 
N. W. 1123, 72 Am. St. Rep. 614, it was held 
that public policy in reference to salary of a 
public officer protected it from garnishment, 
though his term of office had expired. It was 
said: “It is argued that under such circum- 
stances it could not possibly affect the efficiency 
of the public service,” but the court said: “The 
services of public officers are usually not paid 
for until after they have been performed. There 
must necessarily arise some time between expira- 
tion of a term and the payment of the last in- 
stallment of salary. * * * The fact that inter- 
cepting of salary by legal process could be done 
might interfere with the right of the public to 
fill offices with the most suitable men, and might 
also affect unfavorably the character of serv- 
ices of the incumbents of public offices, at least 
towards the close of their terms of office. We 
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can also conceive of abuses to which it might 
lead, where the power of removal from office 
at discretion is vested in some superior officer 
or body.” 

In Anderson yv. Branstorm, Mich., 139 N. W. 
40, 43 L. R. A. (N. S.) 422, it was held that 
where one of two partners in the practice of 
law was elected to the office of prosecuting at- 
torney an agreement to divide the salary, was 
an anticipatory agreement void in law, and did 
not prevent the elect from demanding his salary. 
A dissenting opinion thought that judicial no- 
tice as to practicing law might be of great ad- 
vantage to the people of the state if a prose- 
cuting attorney could be associated with a lawyer 
or lawyers of greater experience, and the public 
would not be harmed thereby. 

In Gaston v. Drake, 14 Nev. 175, 33 Am. Rep. 
548, the conclusion was similar to that in the 
Branstorm case. It was said the arrangement 
may have induced his partner to influence others 
to vote in a certain way and, therefore, its ten- 
dency was to corrupt voters. 

As militating somewhat against this is the case 
of Roesch v. W. B. Worthen & Co., Ark., 130 
S. W. 551, 31 L. R. A. (N. S.) 374, where it is 
held that an assignment by a public officer of 
fees to be earned may become effective as the 
fees accrue and thus take precedence against a 
garnishment subsequently levied. It was said: 
“These fees,and commissions so earned were then 
in the hands of the assignee and the assignment 
thereof, which had been made to it, became then 
effective * * *, 

By the assignment which then was valid and 
effective those commissions were in equity ap- 
propriated to the payment of the note * * * 
and to the payment of which the commissions 
were pledged.” 

Considering that this case was on a contention 
between a garnishment and an assignment, this 
ruling may have been correct, as the garnishing 
creditor was subject to the same kind of objec- 
tion in public policy as may have been the as- 
signee. 

It seems to us that the nderlying rule is that 
public policy is the controlling consideration and 
that the rule as expressed in Orme v. Kingsley 
and Gaston v. Drake supra should be considered 
in all questions of this nature. The mere differ- 
ence between earned and unearned salary and 
expiration and non-expiration of office ought not 
to be a controlling consideration. ‘id 








CORRESPONDENCE. 
THE SUPER-CONSTITUTION. 


Editor, Central Law Journal: 

Should I attend the meeting of the Ameri- 
can Bar Association in your city, I would cer- 
tainly introduce a resolution tendering the 
thanks of the: association to Chief Justice 
Browne, of the Florida Supreme Court for the 
address upon “The Super-Constitution,” printed 





in your issue of August 6, 1920, on page 97. 
I would also ask to have it printed and dis- 
tributed, not alone to the members of the 
American Bar Association, but so far as pos- 
sible to every other lawyer and to every other 
judge in the United States. 

As he truly says, we are persecuting aliens 
and deporting Russians by the hundreds, class- 
es who are powerless to do any real harm, 
whilst our courts are putting into practical 
effect the teachings of those aliens and Rus- 
sians, by their decisions, which the people, 
for the time being, are powerless to oppose, 
having parted with their power and vested it 
in these courts. 

Yours truly, 

Mobile, Ala. 

FREDERICK C. BROMBERG. 








BOOK REVIEW. 


BRANNAN’S NEGOTIABLE INSTRUMENTS 
LAW. 


The favor with which the various commercial 
codes prepared by the Conference of Com- 
missioners on Uniform State Laws are being 
received, is making a very desirable change 
in the style of our modern law text books. The 
code like the Imperial Edict in Roman law is 
the ultimate general authority and therefore 
furnishes the text for all law treatises. The 
old cases are discarded (or should be) and 
the new law construed in the light of its own 
provisions. In Mr. Brannan’s work the most 
important cases are set out in much detail and 
in smaller type under each section of the code; 
and in still smaller type the notes are ap- 
pended which cite all the other cases, thus ex- 
hausting the authorities. 

This work has now reached the third edition, 
a copy of which has just come to our desk. The 
author is Joseph Doddridge Brannan, Bussey 
Professor of Law Emeritus in Harvard Uni- 
versity. It is by far the most accurate and 
scientific work on the subject of the Negotiable 
Instruments Law as well as the most useful 
from a practical standpoint. 

We are especially delighted at the omission 
of the author to refer to the old cases. Noth- 
ing could be more at war with the purpose of 
the uniform laws prepared by the Conference 
of Commissioners on Uniform State Laws than 
for a local court to refer to past decisions in 
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construing such a law. 
true of the Negotiable Instruments Law. This 
Code was not passed in any particular state to 
declare the law of bills and notes as it previ- 
cusly existed in that state, but the Code is an 
entirely new piece of legislation, the principal 
purpose being to make the law uniform in the 
several states. It is gratifying, therefore, that 
only a few courts have failed to grasp the 
importance of the idea of uniformity; the great 
majority of courts construing the act without 
regard to past decisions and with a very com- 
mendable effort to keep their decisions in 
harmony with the decisions of other jurisdic- 
tions. This declared purpose of the Code to 
make and keep the law of bills and notes uni- 
form throughout the country makes the deci- 
sions of other states of greater authority than 
those dealing with any other question of law. 

Mr. Brannan’s work is well executed from 
a practitioner’s standpoint. First, the text is 
in clear large type; second, the facts of the 
cases construing the Act are analyzed care- 
fully; third, there is a good index; fourth, the 
hook is light and flexible, making it easy to 
handle. 


Printed in one volume of 622 pages, bound 
mm red flexible leather and published by W. H. 
Anderson Co., Cincinnati, O. 








300KS RECEIVED. 





The Negotiable Instruments Law Annotated, 
with references to the English Bills of Ex- 
change Act and with the Cases under the Ne- 
gotiable Instruments Law and the Bills of Ex- 
change Act and Comments thereon. By Joseph 
Doddridge Brannan, Bussey Professor of Law 
Emeritus in Harvard University. Together 
with comments and criticisms on the Nego- 
tiable Instruments Law. Third Edition. Re- 
vised—Re-arranged—Enlarged. Cincinnati. W. 
H. Anderson Company. 1920. Price $5. Re- 
view in this issue. 


United States Statutes Annotated, Volumes 
VI and VII. Editor-in-Chief, Bruce Barnett of 
the Kansas City Bar. Associate Editors, Wil- 
liam E.! Shirley, Dayle C. McDondugh, Myron: 
Witters, Samuel E. Swiggett, Joseph E. Brown, 
L. C. Harper, John Parry and Paul Barnett. T. 
H. Flood & Company, Chicago, 1919. Price, 
$9 per volume. Review will follow. 


This is particularly ! 





HUMOR OF THE LAW. 


A man, speaking at a lawyers’ club dinner, 
arose and said: “I have heard so many de- 
lightful speeches here this evening that I came 
near fancying myself in heaven—but for the 
presence of so many lawyers.” 





“Do you know you’ve your hand 
pocket, sir?” 

“Yes, I’m looking for my pocketbook.” 

“Then why don’t you feel in your own 
pocket?” 

“IT have—and it isn’t there.”’—Drovers’ Jour- 
nal. 


in my 


Father (endeavoring to blend instruction 
and amusement): Yes, children, Mr. Lloyd 
George saved his country just as Joan of Arc 
saved France. 

Bright Child: 
burn Mr. Lloyd George, 
Show. 


And when are they going to 
daddy ?—Passing 





Police Inspector William Kyle is the Oak- 
land Police Department’s arson expert, says 
the San Francisco Chronicle. He can detect 
a blaze in a fireless cooker. On April 1, 1919, 
he was enjoying his favorite dish of kidneys 
and marmalade when the telephone rang. A 
voice informed him that a man at a certain 
address was setting fire to his own property. 

“Ah, ah!” said Kyle.. “That’s arson. I'll 
be right down.” 

He jumped into his police “Lizzie’’ and hur- 
ried to the adress fhat had been given him. 
He found one of his best friends sitting on the 
front steps smoking a cigar. 

“Where’s the guy that was setting fire to his 
property?” asked Kyle. 

“It was me,” said the friend. 
ing my cigar.” 


“IT was light- 





He is a big game hunter, and was talking 
of his happy experiences in the out-of-doors. 
Then the talk drifted to old friends back in 
the old home town. 

“Whatever became of So-and-So?” one friend 
asked the hunter. 

“Oh, hadn’t you heard? 

“You don’t tell me?” 

“Yep, I went down to the jail to see him 
the other day.” 

“That was a friendly thing to do. 
did you talk about?” 

“Oh, outdoor life.”—IJndianapolis News. 


He’s in jail.” 


What 
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2 Adverse Possession—Wild Land.—One's 
actual possession within a tract to which he 
has only color of title is insufficient to give 
him title thereto by adverse possession, being 


but a trifling extension of the clearing on his 
own adjoining land, and so insufficient, in view 
of the land being wild and uninclosed, to give 
notice thereof.—Elliott v. Hensley, Ky., 222 S. 
W. 507. 


2. Arbitration and Award—Setting Aside.— 
While arbitrations are favored in law, and ev- 
ery reasonable intendment will be indulged 
in to support them, a showing of fraud, bias 
or intimidation will avoid an award.—Ander- 
son Bros. v. Parker Const, Co., Tex., 222 S. W. 
677. 

3. Assignments—Coupling Interest.—Rights 
arising out of a contract cannot be transferred 
if they are coupled with liabilities or involve 
a relationship of personal credit or confidence. 
—Paige v. Faure, N. Y., 127 N. E. 898. 


4. Bankruptey—Assignment for Benefit of 
Creditors.—While a general assignment for ben- 
efit of creditors is an act of bankruptcy, and 
is a “transfer intended to hinder, delay, or de- 
fraud creditors,” within Bankruptcy Act. § 67e, 
such a transfer, where not made with any im- 
proper intent, is no ground, in view of the his- 
tory of bankruptcy legislation, for denying dis- 
charge, on the theory that it was a transfer to 
hinder or delay creditors, within section 14b, 
subd. 4.—Feder v. Goetz, U. S. ©. CGC. A., 264 
Fed. 619. 








5. Federal Railroad Control.—Under Fed- 
eral Control Act, § 12, declaring moneys de- 


rived from the operation of the railroads the 
property of the United States, and providing 
that at such periods as the President may di- 
rect the books shall be closed and the balanee 
covered into the treasury to the credit of the 
revolving fund thereby created, unpaid freight 
charges on shipments made during the period 
of federal control are the property of the 
United States, and the claim therefor is en- 
titled to priority in bankruptcy under Bank- 
ruptey Act, § 64b.—In re E. J. Hibner Oil Co., 
U. 8S. C. C. A., 264 Fed. 667. 

6. Moral Obligation.—Where depositee of 
city funds, after discharge in bankruptcy, the 
city having filed its claim, recognized his moral 
obligation to the city treasurer's bondsmen by 
giving them his promissory note for what they 
had paid the city on the treasurer’s liability, 
they became subsequent creditors of bankrupt. 
—Greil v. Durr, Ala., 84 So. 743. 

7. Banks and Banking—Agency.—It was not 
within the scope of the agency of the cashier 
of a bank to make loans in the name of the 
bank for depositors, and the bank was not 
bound by his acts in making such loans.— 
Holmes v. Uvalde Nat. Bank, Tex., 222 S. W. 
640. 

8. Bills and Notes—Debtor and Creditor.— 
Where a bank purchases a bill of exchange 
from the drawer before maturity, and gives 
the drawer credit on his deposit account in the 
bank for the face value of the bill, such trans- 
action only creates the relation of debtor and 
creditor, and does not constitute the bank a 
purchaser or holder for value; but if the de- 
posit is drawn or checked out before the bill 
is accepted, the bank then becomes a _ pur- 
chaser for value.—Alamo Nat. Bank of San An- 





tonio v. Dawson Produce Co., Okla., 190 Pac. 
393. 
9.——Demand Note—Where neither a note 


nor the contract pursuant to which it was exe- 
cuted fixed a day of payment, the general rule 
that a promissory note in which no time is 
specified for payment is due on demand ap- 
plied, and suit could be brought thereon after 
payment demanded and refused.—Crenshaw v. 
Stallings, Tex., 222 S. W. 653. 


10. Usury.—Where creditor, under collu- 
sive arrangement with third person to purge 
debt of usurious taint, shifted debt to third per- 
son, to whom debtor executed note secured by 
mortgage, the creditor, on obtaining note from 
third person, was not a bona fide purchaser.— 
Elba Bank & Trust Co. v. Blue, Ala., 84 So. 748. 





23. Brokers—Dual Agency.—Real estate 
agents when becoming agents for sale are under 
duty to inform their principal of their being 
financially interested on the side of the pro- 
posed purchaser.—Newell-Murdoch Realty Co. 
v. Wickham, Cal., 190 Pac. 359. 


12.——-Procuring Cause.—Where broker in- 
troduced purchaser to owner of store, but there- 
after advised purchaser not to purchase the 
store, spoke about another store he wanted 
purchaser to buy, and induced purchaser to 
declare negotiations off, he was not the pro- 
curing cause of, and was not entitled to com- 
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mission for owner's sale to purchaser, made 
after purchaser had four weeks afterward re- 
sumed negotiations directly with owner, since 
broker did not procure, but tried his best to 
prevent, the sale.—Weinhart y. Dotzel, N. Y., 182 
N. Y. S. 


13. Carriers of Goods—Bill of Lading.—With- 
out the receipt or possession of property to 
transport, or to divert beyond the original des- 
tination, there can be no valid bill of lading. 
—Omaha Elevator Co. v. Chicago, B. & Q. R. 
Co. et al., Neb., 178 N. W. 211. 


14. Draft with Bill of Lading.—Any act 
of the drawer of a bill of lading, after delivery 
of the bill and discount of a draft attached, 
will not affect the rights of the person discount- 
ing the drafts——National Bank of Ashtabula 
v. Bradley, U. D. C., 264 Fed. 760. 


15. Carriers of Live Stock—Caretaker.—A 
shipper of live stock in interstate commerce 
accompanying it as caretaker under the usual 
drover’s contract, made a part of the bill of 
lading, providing for his transportation with- 
out extra charge, is a passenger for hire.— 
Gooch vy. Oregon Short Line Ry. Co., U. S. Cc. C. 
A., 264 Fed. 664. 


16. Chattel Mortgages—Apprehension of 
Mortgagee.—A stipulation in chattel mortgages 
giving mortgagee the right in case he feels 
unsafe or insecure in the collection of the deed 
to declare all the indebtedness due and take pos- 
session of the mortgaged property is valid and 
enforceable.—Central Transfer & Storage Co. 
v. Wichita Falls Motor Co., Tex., 222 S. W. 688. 


17. Default.—The right to take possession 
given mortgagee on default by mortgagor is 
given him merely to enable him to foreclose 
mortgage, which he must do in good faith with- 
in a reasonable time.—Munday v. Britton, Mo., 
222 S. W. 505 


18. Compromise and Settlement—Part Pay- 
ment.—The payment of a part only of an undis- 
puted debt cannot be held to discharge the 
whole, although such was the agreement of the 
a v. Curtner, Mo., 222 Ss. W. 
497. 








19. Contracts—Comity.—A contract entered 
into in one state is not contrary to the public 
policy of another state to the extent that com- 
ity will not be extended to it merely because it 
is forbidden in latter state, and is not void in 
latter state unless prohibited by the statutes, 
or unless there is about it something inherently 
bad, something shocking to one’s sense of right 
as measured by moral standards, in the judg- 
ment of the courts, or something pernicious 
and injurious to the public welfare.—Haase et 
al. y. First Nat. Bank of Anniston, Ala., 84 So. 
761. 


20. Doubtful Claim.—If a doubtful or void 
claim is in good faith believed to be well 
founded, a forbearance to prosecute it until a 
certain time is a _ sufficient consideration to 
support an agreement to pay it.—Mitchell v. 
Schulte, Ark., 222 S. W. 365. 


21. Implied Contract.—An ‘implied con- 
tract” is a contract implied in fact, or, in the 
proper sense, one which arises where the in- 
tention of the parties is not expressed, but an 
agreement in fact, creating an obligation, is 
implied or presumed from their acts, or where 
there are circumstances which, according to 
the ordinary course of dealing and the common 
understanding of men, shows a mutual intent 
to contract.—Tulsa Fuel & Mfg. Co. v. Gilchrist 
Drilling Co., Okla., 190 Pac. 399. 


22. Mutuality.—One of the essential ele- 
ments of an enforceable contract is mutuality 
of the obligation, and where it is left to one 
of the parties to choose whether he will pro- 
ceed or abandon it, the contract is not binding 
upon either.—Rodgers vy. Larrimore & Perkins, 
Ky., 222 S. W. 512. 











23. Corperations—Dissolution.—It is elemen- 
tary that the state which creates a corporation 
alone has power to wind up its affairs and dis- 
solve it—Ward v. Foulkrod, U. S. 
Fed. 627. 


Cc. C. A., 264 








24..—-Foreign Corporation.—Where a foreign 
corporation, with its principal office in a town 
in a sister state near the state line, is shown 
to have solicited business generally in tribu- 
tary territory within this state, any transaction 
consummated by it in furtherance of its busi- 
ness is not an “isolated” transaction, within 
the rule that single or isolated transactions do 
not violate section 5238, C. L. 1913, which pro- 
hibits the doing of business in this state by 
foreign corporations without first filing a copy 
of their charter.—Dahl Implement & Lumber 
Co. v. Campbell, N. Dak., 178 N. W. 197. 

on 


5. Stock Certificate.—A stock certificate is 
a document which is the evidence of the num- 
ber of shares of stock which the holder of it 
owns.—Edwards v. Wabash Ry. Co. U. S. C. 
Cc. A., 264 Fed. 611. 


26. Covenants—Outstanding Lease.—An out- 
standing lease was an “incumbrance” within 
the meaning of the covenant of a warranty deed 
against incumbrances. (Citing Words and 
Phrases, Second Series, Incumbrance.)—Winn 
v. Taylor, Ore., 190 Pac. 342. 


27. Criminal Law—Attempt.—As a general 
rule, an attempt to commit a crime is a mis- 
demeanor, whether the crime attempted is a 
felony or misdemeanor, and whether the of- 
fense is at common law or under the statute.— 
Corkran v. State, Ala., 84 So. 743. 


28. Hearsay Evidence.—Testimony as to 
declarations of deceased, several days before 
killing, that defendant was a desperate woman, 
and that he was afraid of her, were hearsay 
and inadmissible.-People v. Wanaker, N. Y., 
182 N. Y. S. 782 

29. Reputation of Accused.—Testimony as 
to the reputation of accused is admissible only 
where accused has offered proof of his good 
reputation, or where he has offered himself as a 
witness.—Owens v. Commonwealth, Ky., 222 S. 
W. 524. 


30. Damages—Mental Anguish.—Where plain- 
tiff in a personal injury action brought against 
a street railroad company alleged that he 
brooded over the fact that his body had been 
scarred and disfigured, and that he became de- 
pressed and suffered great mental and physical 
pain as a result of such disfiguration and the 
loss of the use of his arm, such mental suffer- 
ing might be considered by the jury in estimat- 
ing damages.—Texas Electric Ry. v. Whitmore, 
Tex., 222 S. W. 644. 


31. Parent and Child.—The measure of 
damages in an action by a parent for loss of 
services of his minor son is the value of serv- 
ices from the time of injury until majority, less 
cost of support and the necessary costs and ex- 
penses incident to the care and cure of the 
child.—-Sroka v. Halliday, R. I., 110 Atl. 375. 


32. Death—Eye-Witness.—In an action for 
damages for wrongful death, there being no eye- 
witnesses, there is a presumption that the de- 
cedent did not purposely run into harm.—Bow- 
ser v. Citizens Light, Heat & Power Co. of Salis- 
bury, Pa., 110 Atl. 372. 


33. Deeds—Condition Subsequent.—Conditions 
subsequent to deeds are not favored in law, and 
are to be strictly construed.—Boonville Milling 
Co. v. Roth, Ind., 127 N. E. 823. 


34. Filling Blanks.—The implied author- 
ity, given by a wife to a husband to fill in a 
blank in a deed of conveyance, executed by 
both, with the name of a grantee, may be re- 
voked by changed conditions after the deed has 
been signed by her.—Tyrrell v. Kelly, Neb., 178 
N. W. 206. 

35. Descent and Distribution—Intent in Will. 
—A statement in a will that no provision is 
made for the children of a deceased son, be- 
cause such children will be amply provided for, 
and not from any lack of affection for them, 
did not prevent such children from sharing in 
a lapsed bequest unless there is a legal devise 
to another of the estate to which the children 
would otherwise be entitled—In re Watts’ Es- 
tate, N. Y., 182 N. Y. S. 910 

36. Eminent Domain—Riparian Owner.—In- 
terference by logging company with natural 
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flow of a stream, in so far as it injures a ripar- 
ian proprietor ,or interference with his right 
to the use of a stream, is a “taking” pro tanto 
of his property, governed by Const. art. 11, § 
4, prohibiting such taking without compensa- 
tion first made or secured.—Logan y. Chas. K. 
Spaulding Logging Co.,. Ore., 190 Pac. 349. 


37. Evidence—Memorandum.—Where at the 
time parties enter into parol contract a memo- 
randum is read containing the terms thereof, 
‘which are assented to by the parties, such 
memorandum becomes a part of the transac- 
tion, and in an action on the contract is ad- 
missible in evidence as a part of the res gestae. 
—Janson v. Pacific Diking Co., Ore., 190 Pac. 
340. 


38. Executors and Administrators—Foreign 
Administrator.—A foreign administrator has no 
title to nor right to collect or receipt for a note 
of citizens of the state and secured upon prop- 
erty in the state.—Hartnett v. Langan, Mo., 222 
S. W. 403. 


39.——_Statement of Claim.—The statement of 
a claim filed against a decedent’s estate need 
not be as specific as a formal pleading, and 
need not detail the items of an account, but it 
is enough if it informs the representative of 
the nature and amount of the liability it im- 
poses and distinguishes it with reasonable cer- 
tainty from all similar claims.—Holloway v. 
Calvin, Ala., 84 So. 737. 

40. Fraud—Proximate Cause.—Damages re- 
eoverable for fraud must be the natural and 
proximate consequence of the act complained 
of.—Linderm&an Mach. Co. y. Hillen Brand Co., 
Ind., 127 N. E. 813. 

41. Frauds, Statute of—Executed Contract. 
—The statute of frauds has no application to 
an executed contract, and when wholly or par- 
tially executed may furnish to the jury the 
‘proper measure of damages for the part per- 
‘formed.—Davis v. Tidewater Coal & Coke Co., 
W. Va., 103 S. E. 450. 

42. Fraudulent Conveyances—Purchaser at 
_Public Sale-——Where a person indebted fraud- 
ulently conveyed realty to his brother, who 
subsequently purchased from the purchaser at 
a sheriff’s sale the interest of the indebted 
brother, sold under judgment against him, for 
a small consideration, the title acquired from 
the purchaser at such sheriff's sale was tainted 
with the original wrong, in that the original 
fraudulent title of the buying brother tended 
to depress the price at the sheriff's sale, and 
the property still remained that of the original 
owner and subject to the demands of his credi- 
tors; the brother being a trustee for them mere- 
ly.—First National Bank of Monett v. Wilson, 
Mo., 222 S. W. 381. 

43. Gifts — Conditional Promise.—A _ condi- 
tional promise to give a thing or forgive a = 
is not —_— —Newcom v. Ford, Tex., 22 
Ss. W. 

44, i iieiainctitaiiaabins of Accused.—In a 
homicide case, where defendant testified that 
she shot deceased ‘in defense of her chastity, 
she did not thereby put her general character 
in issue, so as to give the state the right to 
introduce character evidence in rebuttal.—Peo- 
ple v. Wanaker, N. Y., 182 N. Y. S. 782. 

45. Husband and Wife— Community Prop- 
erty—Payment of the balance of the purchase 
money on a tract of land purchased by a hus- 
band out of insurance money on his life by his 
surviving wife to whom the deed ran did not 
destroy the community character of the prop- 
erty and stamp it as separate estate.—Stoppel- 
berg v. Stoppelberg, Tex., 222 S. W. 587. 

46. Reconciliation.—There may be a valid 
eontract of separation and settlement of prop- 
erty rights between husband and wife, but a 
reconciliation will avoid and annul such con- 
tract.—Johns v. Johns, Mo., 222 S. W. 492. 

47. Injunction — Void Statute.—The general 
rule is that a court of equity is without juris- 
diction to restrain by injunction the enforce- 
ment of criminal proceedings, the exception be- 
ing that, where public officers are undertaking 
to enforce a void statute, injunction will lie 
against them, though not against the state.— 
Nault v. Palmer, Ore., 190 Pac. 346. 








YUM 





48, Insurance—Beneficial Association.—Where, 
after a member of a beneficial order was noti- 
fied of his suspension, dues were tendered un- 
til plaintiff, his wife, was informed by the or- 
der that he was no longer a member, from 
that time she was under no duty to tender fur- 
ther dues.—Clune v. Catholic Order of Foresters, 





Wis., 178 N. W. 243. 

49. Indemnity Company.—Where a _ liabil- 
ity insurer had opportunity to defend an in- 
jured person’s suit against insured, but re- 


fused to participate, in breach of its contract, 
it cannot challenge insured’s conauct of de- 
fense, in absence of fraud, to prevent insured 
from recovering expenses in defending, includ- 
ing costs and expenses of appeal.—Frankfort 
Marine, Accident & Plate Glass Ins. Co. v. La- 
fayette Telephone Co., Ind., 127 N. E. 832. 


50. Location of Property.—Where real 
property and personal property therein was 
so situated that the risk upon the dwelling 
could not be affected without affecting the 
risk upon the items of personalty, fire policy 
on both was entire and indivisible, and the 
breach of one of its conditions, prohibiting 
sale of the realty, affected the whole policy as 
to the pe rsonalty ‘also. —Farmers Mut. Fire Ins. 
Co. of Laporte County, Ind. v. Olson, Ind., 127 
N. E. 848. 


51. Notice Implied.—An insurance com- 
pany is deemed to know matters pertinent to 
the insurability of property upon which it is- 
sues a policy of fire insurance, when such mat- 
ters were in fact known to its agent at the time 
the latter procured the insurance.—Foster v. 
Scottish Union & National Ins. Co. of Edinburgh, 
Ohio, 127 N. E. 865. 


52.——-Statute of Limitations.—Limitations do 
not begin to run against an action on the pol- 
icy of a member of a mutual society who dis- 
appeared from home until the expiration of 
seven years from the disappearance, when the 
beneficiary’s cause of action accrues under the 
vresumption of death.—Sovereign a Wood- 
men of the World v. Piper, Tex., 222 S. W. 64 


53. Landlord and Tenant—Constructive Evic- 
tion.—Failure of landlord to repair leased prem- 
ises was not a constructive eviction of the les- 
sees, where the dilapidated condition of the 
premises was not the result of any wrongful 
act of the landlord, who was not under obliga- 
tion, express or implied, to repair.—Boyd v. 
McCarty, Tenn., 222 S. W. 528. 


54. Surrender.—The assignment of a lease 
is not a surrender, and does not relieve the 
lessee from his covenant to pay rent, even 
though rent is accepted from the assignee, but 
question whether there was a surrender and a 
substitution of tenants and a release of the 
original lessee is one of fact.—Brown v. Hal- 
lett, Col., 190 Pac. 429. 


55. Tenancy at Will.—Generally a “ten- 
ancy at sufferance” arises where a person, com- 
ing into possession rightfully, holds over with- 
= right.—Rourke v. Fraser, R. I., 110 Atl. 

dé. 














56. Malicious Prosecution—Probable Cause. 
—If there is probable cause for the prosecu- 
tion, or if the accused is convicted, defendant 
is not liable, though he acted with malice.—Es- 
trada v. Kreeger Store, Inc., La., 84 So. 786. 

57. Marriage—Celebration.—A marriage cel- 
ebrated under the forms of law is valid and 
binding, whether cohabitation takes place or 
not, and, although there is no cohabitation, an 
innocent third party otherwise eligible has no 
lawful right to contract a second marriage with 
one of the parties.—Lopez v. Missouri, K. & T. 
Ry. Co. of Tex., Tex., 222 S. W. 695. 

58.——-Civil Contract.—Although Comp. Laws 
1915, § 11363, provides that “marriage so far as 
its validity in law is concerned, is a civil con- 
tract, to which the consent of parties capable 
in law of contracting is essential,” a ceremony 
is not essential to validity, and a common-law 
marriage, when shown, binds the parties.— 
People v. Pizzura, Mich., 178 N. W. 235 

59. Master and Servant—Course of Dealing. 
--A long course of dealing, wherein the em- 
ployer submitted and the employe accepted 
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monthly statements showing what employe’s 
compensation was, was binding on the employe 
as a correct interpretation by the parties of 
the contract of employment, which was ambig- 
uous as to the compensation to be paid.—Stray- 
er v. Gimbel Bros., Wis., 178 N. W. 241. 


60. Employe.——If an employe’s action for 
breach of contract of employment for a speci- 
fied number of weeks, the duration of the con- 
tract held a question for the jury, notwith- 
Standing salary receipts signed by employe, 
stating employment to be from week to week 
at employer's option, where employe explained, 
receipts by testimony that she signed receipts 
without reading them on the strength of em- 
ployer’s misrepresentation that they were mere- 
ly receipts for her salary.—Schnars v. Drez- 
well Co., Inc., N. Y., 182 N. Y. S. 893. 


61.——-Mitigating Damages.—It was the duty 
of a wrongfully discharged servant to mitigate 
his damages as much as possible, even to.the 
extent of accepting his employer's offer to con- 
tinue him in its employ for a part of his un- 








expired term of employment.—Stockman vy. 
Slater Bros. Cloak & Suit Co., N. Y., 182 N. Y. 
S. 815. 





62. Parent and Child.—A father who fur- 
nishes an automobile for the pleasure of his 
family, and allows his minor son to drive when- 
ever he desires, is not responsible to a third 
person for the son's negligence while using 
the car solely for his own pleasure.—Pratt v. 
Cloutier, Me., 110 Atl. 353. 

63. Promise’ by Master.—The effect of a 
promise to repair, and of reliance thereon, is to 
create a new stipulation, whereby the master 
assumes the risk impendent during the time 
specified for the repairs to be made, and where 
no definite period is specified, the suspension 
of the master’s right to avail himself of the 
defense continues for a reasonable time.—Mo- 
line Timber Co. v. Taylor, Ark., 222 S. W. 371. 

64. Mortgages—Trustee.—A trustee making 
a sale under a deed of trust, and not the pur- 
chaser at such sale, is liable for the proper 
distribution of the proceeds among those en- 
titled thereto —Wenzel v. O’Neal, Mo., 222 S. 
W. 392. 

65. Negligence—Reasonable Anticipation.— 
If the injury as occasioned was not one which 
could ‘have reasonably been anticipated as a 
sequence of the alleged negligent act, then the 
alleged negligent act was not in law the proxi- 
mate cause of the injury; and no recovery can 








be had therefor.—Majors v. Ozark Power & 
Water Co., Mo., 222 S. W. 6501. 
66. Principal and Surety—Willful Misapplica- 


tion.—Bank’s cashier “willfully misapplied or 
willfully abstracted” bank’s funds, within his 
bond, whether he used all the money for him- 
self personally, or got it and willfully misap- 
plied it in some other way, to the use of some 
other person.—National Surety Co. v. Atascosa 
Ice, Water and Light Co., Tex., 222 S. W. 597. 

67. Property—Prima Facie Ownership.—One 
in possession of land for nine years under a 
deed from heirs, in good faith claiming owner- 
ship, is prima facie the owner of the land as 
against every person other than true owner, 
although all heirs did not sign the deed.—Hun- 
ter v. Wieil, Mo., 222 S. W. 472. 


68. Release — Acquittance.—An_ instrument 
purporting to be “a full acknowledgment and 
acquittance of every claim of every kind from 
the beginning of time” cannot be urged in this 
court as an absolute bar to a cause of action, 
where the instrument was offered by defend- 
ant “for the purpose of showing an admission.” 
and plaintiff was permitted to testify. without 
objection, that the matters in suit were not 
considered by the parties nor intended to be 


covered bv the writing—Dunn v. Alexander, 
Neb., 178 N. W. 215. 
69. Sales—Counter Offer—Where seller, in 


letter in reply to buyer's order, stipulated the 
price and the terms of sale, and three months 
thereafter wrote buyer, expressing doubt as to 
ahilitv to fill order. in view of hurning of mill 
bv which goods were to have been manufac- 
tured, there was no contract: seller’s letter in 
reply to order constituting a counter offer. and 





the subsequent letter being a withdrawal there- 
of.—Block v. Robitscher, N. Y., 182 N. Y. &. 
773. 


70. Implied Warranty.—Where an article 
is ordered for a specific purpose, the law im- 
plies a warranty that the article is reasonably 
suitable for the purpose for which it was in- 





tended.—Byram Foundry Co. v. Forster, Ind., 
127 N. E. 835. 

71.——Qualified Delivery—A seller of goods 
for cash has a lien for the price so long as 


he retains possession, and a qualified delivery 
does not defeat his lien.—-Rine v. Ireland Lum- 
ber Co., W. Va., 103 S. E. 452. 

72. Specitie Performance—Direction.—A de- 
eree for specific performance of a contract is 
not a matter of right, but rests in the sound 
discretion of the trial court, which discretion 
is not arbitrary, but judicial, and must be ex- 
ercised according to the established doctrine 
and principles of equity.—Bergstedt y. Bender, 
Tex., 222 S. W. 547. 

73. Sharp Practice.—Specific performance of 
a contract to convey land secured by sharp 
practices or trickery will not be granted.— 
Brown v. Musgrave, Tex., 222 S. W. 606. 

74. Standing Timber.—Specific performance 
of a contract to convey standing timber may 
be granted.—Anderson-Tully Co. v. Gillett Lum- 
ber Co., Ark., 222 S. W. 362. 

75. ‘Trusts—Resulting Trust.—Tio establish 
a resulting trust as to realty, the evidence 
must be clear, strong, unequivocal, definite, and 
so positive as to leave no room for doubt in 
the mind of the chancellor.—Gammage v. Lath- 
am, Mo., 222 S. W. 469. 

76. Wendor and Purchaser—Notice of Rescis- 
sion.—The bringing of an action to rescind a 
contract for exchange of land is a sufficient 
notice of an offer to rescind and reconvey the 
property.—Walker v. Burch, Neb., 178 N. W. 
209. 








77. Paper Title-—Where a person has in 
fact held land long enough to give him title by 
limitation, it is good against a claimant under 
a paper title, although at the time of the pur- 
chase the land is vacant and there is no trace 
of the prior adverse possession.—Houston Oil 
Co. of Texas v. Olive Sternenberg & Co., Tex., 
222 S. W. 534. 

78. Wills—-Executory Trust.—A showing that 
donor made a deposit in trust, that donor was 
to hold title and power to dispose of the prop- 
erty so long as she lived, remainder to go to 
the cestui trust, would disclose an executory 
trust, testamentary in character, not effective 
under the statute of wills.—Cazallis v. Ingra- 
ham, Me., 110 Atl. 359. 

79. Oral Agreement.—Oral agreements to 
devise land must be established by clear and 
convincing proof; loose remarks and statements 
of legal conclusions not sufficing under the law 








to establish such contracts.—Anderson y. Col- — 


lins, Mo., 222 S. W. 451. 

80. Survivorship.—Where lands are devised 
to two or more tenants in common, with re- 
mainders over on the death of all of them, there 
arises an estate in the surviving grantee or 
grantees, which is called a _ cross-remainder, 
because each grantee has reciprocally a re- 
mainder in the shares of the others.—Kramer 
v. Sangamon Loan & Trust Co., Ill. 127 N. E. 
877. ‘ 

81. Undue Influence.—Though declarations 
of testator that he has made his will are not 
admissible, either on issue of execution or at- 
testation, where it is alleged by contestants 
that proponents have exercised undue influence, 
such declarations, made within a reasonable 
period from execution, are admissible to show 
testator’s state of mind and effect of such in- 
fluence thereon.—Massey v. Allen, Tex., 222 S. 
W. 682. 

82. Work and Labor—Gratuitous Services.— 
Where persons dwell together as a family, the 
presumption is that services rendered for each 
other are rendered gratuitously, 








ber of the family group—Humphrey v. John- 
3 


ston, Ind., 127 N. E. 
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and there is 
therefore no implied agreement to pay for serv- | 
ices rendered by one member for another mem- ; 











